RUTLAND TOWNSHIP ZONING BOARD OF APPEALS
MINUTES OF MARCH 5, 2007
Meeting called to order at 7300 p.m. by ZBA Chair Margaret Coleman.  Pledge to the flag.

Members Present:  Margaret Coleman, Robin Hawthorne, Marlin Walters, Larry Haywood,
                                  Bill Hanshaw
Members Absent:  None
Others Present:  Walter Forsberg, Jack Mummert, Brenda & Dave Bellmore, W. Bacon, Gary & Pat Denslow, Ken & Susan Smith, Gene Thompson, Mike Hickels, Ed K???, Jim Porter, Nikki Lennox, Judy Milan 
Approval of Agenda:  Coleman declares the agenda stands approved.

Approval of Minutes:  Coleman declares the minutes of December 21, 2006 stand approved.
Public Comments:  Coleman asks that comments not be reiterated and will only receive new information or additional information to that provided previously.
Gene Thompson states that Attorney Porter read from a 1988 book by Mr. Crawford at a previous hearing.  Crawford’s annual supplement to his book cites that the docking issue is not an incidental supplemental use.  Thompson voiced concern about an impartiality/ex-parte issue with ZBA member Hawthorne since she previously voted on this issue in her capacity as a Township Board member.

Coleman states the purpose of this meeting and asked if the requested interpretation deals only with back lots.  Thompson’s, the applicant, interpretation is that it would apply to the entire township and two specific incidents.
Public comment closed at 7:37 p.m.

OLD BUSINESS
Interpretation of  Article IX (Zoning District); Article XX (General Provision of Keyhole Ordinance); and ArticleXXII (Nonconforming Uses & Structures:   Haywood stated his opinion, since the Township Board decided to make no changes to the ordinance, is that the intent of the ordinance was to prevent keyholing via additional development and this is the important aspect.

Coleman quotes from January 17, 2007 Planning Commission minutes Haywood’s comments regarding the intent of the ordinance, and the February 14, 2007 Township Board minutes regarding the intent of the ordinance.  She notes that Attorney Porter was to clarify the intent of the ordinance but there is no mention of this in the February 14th Township Board minutes.
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Porter clarified that the issues are (1) what is permitted/accessory use in R-2 zones; and

(2) is the use contrary to the keyhole ordinance.  He states that Michigan law is not as “cut and dried” as some may believe, and feels the information obtained from the survey to determined customary and incidental uses is very helpful and should be considered by the ZBA in deciding accessory uses.

Haywood noted that the omission of a use does not mean the use is prohibited.
Porter states that accessory uses are not the dominate usage and the ZBA is to decide whether the docking issue is permitted, perhaps by determining who is the dominant user (i.e. the property owner or the person using the property).  Riparian cases of law do not specifically address this issue.

Coleman states it should be the property owner’s decision since there is no rental or lease or contract involved. Since the use cannot be transferred and is not seen as a permanent situation, it is not a “right”.

Porter advised that most jurisdictions interpret “customary and incidental” as an accessory use and advised the ZBA to use their best judgment in this situation.

Haywood feels that others using lakefront residents’ docks has occurred in the past and just recently come under scrutiny.  Hawthorne does not feel the township should dictate how a property owner treats their neighbor.

Thompson, as an applicant’s rebuttal, states that the use affects the water’s surface – not just the property owner – and health, welfare and safety matters are compromised.  He quotes the Attorney General’s opinion regarding marinas.

Motion by Haywood, support by Hanshaw to interpret accessory use as incidental and allow another to use an existing dock since it has been occurring historically.  Roll call vote.

Ayes:  Haywood, Hanshaw, Hawthorne, Walters.  Nays:  Coleman.  Motion carried.

Motion by Hawthorne, support by Hanshaw to determine that the purpose of the keyholing ordinance was to regulate developmental keyholing and not to restrict or regulate a resident’s decision and the use of a dock by another, with the owner’s permission, does not violate the keyhole ordinance.  Roll call vote.  Motion carried unanimously.

Porter noted that Article XXII (nonconforming uses and structures) has been dealt with previously.  

New Business:  None

General Public Comment:  Walter Forsberg does not agree with the ZBA decision stating it is still keyholing.  Thompson asked with certification of the minutes will occur.  Discussion.  Porter suggests scheduling a meeting to approve the minutes on Monday, March 19, 2007 at 7:30 p.m.

Meeting adjourned at 8:30 p.m.
Respectfully submitted,

Judy Milan, Recording Secretary

